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WESLEY HOHFELD provides us with 4 different types of rights;

 

1. Privilege/liberty: I have a privilege to do x if I have no duty not to do x.

 

Eg. I have no right to steal because I have a duty not to steal.

 

1. Claim: I have a claim right that somebody else does x in cases in which they have a duty to do x

 

This can require that somebody not do something (they have a duty not to kill me)  or that they must do something (pay me for work).

 

1. Power: Having a power is having the ability to change somebody else's rights, like that of a judge.

 

1. Immunity: Is having an immunity from a power. For example, you have the immunity from powers that try to impose a certain religion on you.

 

The rights that philosophers discuss involve mainly claim rights.
 

THE DISTINCTION BETWEEN NATURAL AND POSITIVE RIGHTS
 

NATURAL RIGHTS

 

are rights that people have by virtue of their nature.
 

They exist completely absent of the law, they exist whether the law recognises them or not.

 

The are pre-social, existing regardless of acceptance by the rest of the social group.

 

All natural rights are said to be grounded in our human nature, this means they include things like the right to autonomy of thought, the right to defend ourselves, the right to know good and evil etc.

 

Because these rights exist outside of law, they apply to everybody, regardless of their respective countries, beliefs, religions etc. They are universal.
 

Supporters of natural rights argue that we can use natural rights to see if the law is just or right. If we compare the rights we are given to the natural rights we think we ought to have we can change the law for the better.

 

From the above, they must depend on one objective idea of morality that is shared by all humans. This is a very questionable idea.
 

CRITICISM: A lot of the objection to this idea comes from the naturalistic fallacy. This is the fallacy of thinking that because something is 'natural' it is also 'good'. Just because it is natural  to be autonomous, self preserving etc does not mean these qualities are good or moral.
 

Natural rights are inalienable rights. They always exist, for everybody and cannot be taken away.
 

JOHN LOCKE was a strong supporter of natural rights and believed that in the state of nature, humans would be calm, moral creatures that respected the law of. LOCKE believes this law to be imposed upon humanity by God.
 

LOCKE argues from the basis of reason. Humans possess reason and so they also possess an ability to  
 

In LOCKE's state of nature he introduces the state in order to protect us according to the law of nature ("life, liberty, property").
 

CRITICISM: LOCKE says we have earned these rights because we are 'God's workmanship'. If it is being created by God that earns you natural rights then we should also afford these rights to animals.

 

POSITIVE RIGHTS

Are rights recognised and established in a system of rules.
 

This mainly applies to the law but can also refer to religious rules.

 

If all rights are positive rights then rights only exist when recognised in law.

 

Rights impose duties upon citizens, these duties must be enforced which requires a legal framework.  Rights appeal to a legal recognition or they could not work. Natural rights therefore do not make sense.
 

CRITICISM: We can still talk about what rights ought to be. This entails some concept of a right existing outside the law that hasn't become the law yet. This is something of an appeal to natural rights.
 

People often confuse natural rights for human rights. Human rights are exactly the opposite as they are outlined in law. An attack on natural rights is not an attack on human rights.

 

HOW RIGHTS ARE GROUNDED
 

When arguing about the basis of rights, there are two issues, first; the function of rights, do rights exist to protect individual freedom (choice)? Or to protect an individual's interests more generally? 

 

Second, what justifies rights? Is it deontological restrictions on how we treat each other, based on individual worth, or do rights serve some further moral or political goal such as happiness, justice or equality?

 

RIGHTS AS PROTECTION OF CHOICE
 

Many rights relate to freedom; freedom of thought, speech etc. Another idea of rights is that they give us a choice, they give us the liberty to do something or not. 

 

They protect the area of our negative liberty which involves us pursuing what we believe to be the good life.

 

CRITICISM: This definition only applies rights to autonomous beings. By this definition, infants, animals and comatose patients have no rights. 


Also, rights do more than just protect freedom. They simultaneously protect other interests.
 

RIGHTS AS PROTECTION OF INTEREST
 

If the function of rights is to protect interests, then having a right will make you better off in some way.

 

Freedom is in our interest, so it is agreeable that freedom should be our right. However, our own good health, an education, food etc are also all in our interest, does that make these rights too? 

 

All the things which are in our interest cannot be rights. For example, it is in our interest to be given money, but this is by no means a right.

 

Also, beings without choices; infants, animals etc, nevertheless have interests, does this mean they have rights? If it does then there is conflict between rights based on choice and on interest.

 

MICHAEL FREEDEN attempts to clear up this conflict:

 

First, not all interests generate rights. The interest must be closely connected to what we think it takes to live an adequate human life. 

 

Second, we must want to protect against other interests which might conflict with the right. For example, freedom of speech must be protected regardless of whether somebody else has an interest that you have no freedom of speech.
 

Third, we must be able to impose and enforce duties to protect it.

 

THE JUSTIFICATION OF RIGHTS

 

Rights ask for a lot, they require that each of us respect certain areas of liberty in others, and as such, require a strong justification. This can come in two forms; an appeal to individual attributes, or an appeal to moral/political goals.
 

THE APPEAL TO INDIVIDUAL ATTRIBUTES
 

Argues that we should assign and respect rights because of something about individuals.
 

A first version of this claim comes from JOHN LOCKE, who says that people have natural rights bestowed by good. The attribute that has earned each their right here is simply that they are human.

 

Another version argues that having rights is being part of a moral community that agrees to live by certain rules

 

A third version comes IMMANUEL KANT who says that individuals are ends in themselves.
 

KANT argues that autonomous choice is the basis of morality itself. It is also the source of all value, something is only valuable because it has been chosen as an end by someone.

 

KANT says that that autonomy must be respected because of the value of individuals, and so, each must be given their own rights to exercise that autonomy.

 

CRITICISM: KANT's deontological approach is too idealist. Our rights do not rely only on our autonomy but involve other people and their property and liberty. For example, my freedom of speech does not extend to shouting 'fire!' in a crowded cinema. 

 

If rights are grounded only in autonomy then many of the rights we enjoy today are wrong.

 

THE APPEAL TO MORAL OR POLITICAL GOALS
 

Argues that rights are justified because they secure some moral or political good. 
 

JOHN STUART MILL argues that we could derive a theory of rights from utilitarianism.
 

In On Liberty MILL talks about how 'utility is the ultimate appeal in all ethical questions, but it must be utility in the largest sense, grounded on the interests of man as a progressive being'.
 

So whichever of our interests contribute to the overall good of mankind, should be protected in law as rights. 
 

For example, freedom of speech and thought help us to debate and discover moral and political truths, or at least get close to them. These should be rights. However, economic competition, while doing financial/emotional damage to some, contributes to the overall good of society and so we do not have a right to protection from it.

 

CRITICISM: Basing rights on utility is contradictory. For example, silencing an offensive extremist minority creates the most happiness, but doing so would be a violation of their rights to free speech.

 

JOHN RAWLS argues that rights are what is just. He says that in a hypothetical situation behind the veil of ignorance, we would all choose certain rights. This is what he calls 'a system of equal basic liberties.'
 

 KARL MARX completely rejected the idea of rights, and argued that rights to property and so on should be abandoned because they assume that humans are naturally interested primarily in themselves. This of course conflicts with MARX's view that humans are naturally communal.
 

He believes rights will create a society of selfish, isolated egoists. Whether rights have any grounding at all is an important question.

 

PROBLEMS WITH THE EXTENT AND APPLICATION OF RIGHTS
 

JOSEPH RAZ argues that the full specification of a right should tell us;

 

1. Who has the right

2. What justifies their right

3. What it is a right to
4. Who has the corresponding duties and what those duties are
 

All questions of rights so far relate to their extent. Does a right protect interests or choices? Etc.

 

Rights and their corresponding duties must be practical. This makes rights of non-interference much easier to enforce than rights of provision. 
 

A right of non-interference simply requires you not to do something, an easy enough task. But a right of provision requires you, or somebody, to be provided with something by somebody else. 

 

For example, a right to healthcare requires that somebody provide you with healthcare. In reality this is difficult, there might not be enough healthcare to go around or there aren't any trained doctors.

 

As to which of the two above camps you assign a certain right, drastically changes the enforcement of that right.

 

 For example, if the right to life is a right of non-interference, then all it requires is for people to refrain from killing you or shortening your life in some other way. 

 

However, if the right to life is a right of provision then it requires that other people make some effort to keep you alive. It requires involvement on the part of somebody else.

 

Rights of provision are not practical, if somebody goes hungry, and the right to life is a right of provision, then by their hunger, their right to life has been violated. What if there isn't adequate food?

 

This has led some philosophers (mainly at the libertarian end of the spectrum, NOZICK, RAND etc) to reject the idea of provision rights completely.

 

However, when we consider the job that the state has in enforcing rights, we can see that in fact all rights contain some need for provision. 

 

If my right to life involves not being murdered, then I will need to be protected from murderers by a police force, lawyers, and a prison system. All of which must be provided for me. 
 

RESOLVING CONFLICTS BETWEEN RIGHTS AND UTILITY
 

If rights are founded in utility, can a right be overridden when it creates the greatest good for the greatest number?

 

The idea that rights are founded in utility means that rights are a tool for achieving some good consequence. However, rights that can be violated as soon as utility calls for it are not rights at all. 

 

MILL argues that those saying utility and rights conflict, are not viewing utility in the right light. Rights protect our permanent interests and so serve social utility over the long term. We should establish a system of rights that creates the most utility, and then defend these rights.

 

If individual freedom is valuable independent of social utility then MILL's resolution does not work. We must instead weigh up rights against utility on occasion. Rights then, will generally override social utility.

 

Another approach argues that the autonomy of an individual requires much more than non-interference by others. To be autonomous and make choices requires some meaningful choices to pick from. 

 

These choices aren't going to be provided to me simply because they are in my own, individual interest, but if it is in the interest of an entire group then the choices might be provided. 

 

In this way, one only has a right to autonomy because all citizens have a right to autonomy. This is a concept known as 'group rights'.

 

RIGHTS, LIBERTY, MORALITY, LAW

 

Whether all rights relate to liberty or liberties depends on whether there are any claim rights of provision related to interests other than liberty.

 

If there are only positive rights, rights can exist only if recognised by law. However, natural rights are still rights that the law should ideally recognise.

 

The law is what distributes and allocates rights, and the duties that are required for upholding them.

 

Natural rights theories argue that law should be based on morality.

 

Rights based on individual autonomy or justice (RAWLS, KANT, LOCKE) are strong, absolute rights that cannot be wavered. Rights based on social utility (MILL) are much more flexible but allow room for potential abuse.

 

 

 

 

 

 

 

 

 

