1. Legal Funding
State legal funding began as a comprehensive system under the Legal Aid Act after the 2nd world war. The system was demand led – i.e. finance was available to any person who could show that they needed it. Increased knowledge of rights led to increase in demand and therefore increased cost. A new system was established in the Access to Justice Act 1999.
· Civil
Community Legal Service replaced old legal aid system. Its functions:
· Provide an information bank to public regarding availability of legal advice and services
· Provide advice by lawyers and non-lawyers
· Provide assistance by lawyers and non-lawyers
· Provide representation by lawyers and non-lawyers
· Encourage use of ADR (alternative dispute resolution, see Civil Procedures notes)
Legal Services Commission was established to: 
· Manage the Community Legal Service Fund
· Negotiate contracts with providers of legal services
· Establish a network of providers throughout the country
The Community Legal Service Fund: 
· Replaces old demand led system of funding
· Is a pre-set annual budget that cannot be exceeded
Eligibility for help:
Means test – applicant must have below certain level of disposable income and capital
Merits test – applicant must show they have a good chance of winning their case
Funding code – requires that despite passing other 2 tests funding will only be given considering there are available resources, it is the right type of case, it cannot be resolved with ADR, the costs compared to the benefits to the individual and overall public interest.
Types of provider:
Lawyers (barristers and solicitors), Advice agencies – CABs, Law Centres, Charities etc.
All providers are part of a franchising system and must take out a franchising contract requiring them to maintain certain standards of provision – this provides quality control.
Cases excluded under the system: personal injury negligence claims, defamation, Conveyance of property, making wills, trust cases, partnership and company or business matters, small claims cases, tribunal cases.

Help outside the state funding system: 
Some solicitors run a low cost ‘fixed fee’ interview. Law society’s ALAS (accident legal advice scheme) – first interview free in personal injury cases. Law centres and CABs (citizen advice bureau) give free advice. McKenzie Friends allowed as advisers in court for those handling their own case. Bar’s free representation unit for tribunal cases handled by student/beginner barristers. Bar’s free ‘pro bono’ unit for ‘deserving’ cases where the person cannot afford the legal fees. Trade Unions, motoring organisations and debt counselling agencies give free legal advice to members and those with debt problems. Legal Insurance can be purchased to cover potential legal costs.
Note: remember at least 3 of above for exam (Law centre +CAB free advice, Bar’s free representation unit, ‘pro bono’ unit)
Conditional Fees (no win – no fee):
The scheme was brought in by the Courts and Legal Services Act 1990. Lawyers act for clients who don’t have money to pay until after the case. If the lawyer doesn’t win the case the client doesn’t pay. If the lawyer wins the case the client must pay the normal fee + up to the same again or up to 25% of the awarded damages.
Problems with the conditional fee scheme: Until recently the ‘extra’ fee could not be claimed from the loser of the case as costs; it can now if the loser can afford it. Lawyers will only take on cases which stand a very good chance of winning, otherwise they will not get paid if they are likely to lose. If the case is lost the other side’s legal costs must still be paid by the loser (they can now insure against this extra cost). Very poor claimants cannot afford the insurance premium. 
Problems of the state funding scheme (civil):
Means test is set too low – not enough people can qualify. Merits test has been made harder so that better than 50/50 cases are not taken up. The new funding code means that many ‘deserving’ cases aren’t funded even though the other tests have been passed. More lawyers are withdrawing from the scheme due to low financial payments. Finding franchised lawyers in some areas of the country is difficult (advice deserts). Many types of cases aren’t covered under the system – tribunals, defamation etc. (see above – cases excluded under the system).
· Criminal
The Criminal Defence Service was set up by the Access to Justice Act 1999. Only solicitors with a General Criminal Contract with the Legal Services Commission can provide state legally funded criminal help, and they must maintain a certain standard.
Types of help
Duty Solicitors – Access to Justice Act 1999 included the duty solicitor scheme under the Criminal Defence Service. It is available for all detained person in a police station except for offences that cannot result in prison, those arrested on a warrant, breach of bail conditions, drink/driving offences, unless they are juveniles, mentally ill, unable to understand English or are complaining of police mistreatment. It is now common for advice to be given over the telephone at police stations. There is no qualifying means or merits test for this right it is a mandatory requirement of the police upon detention.
Advice and Assistance – Covers general advice and work when considering and/or preparing a case for court. Limited to 1 hour’s work. It is means tested and is assessed by the solicitor. Covers the duty solicitor scheme of free advice at a magistrates’ court and free initial representation at this court where the offence is likely to end in prison.
Representation – Covers immediate pre-trial matters (including bail applications) and representation in trials and appeals. This is now means tested again. Applicants must also now satisfy the ‘interests of justice’ test – i.e. is the accused likely to go to prison, lose their job, needs a lawyer because of complexity of case, inability of accused to understand or in the interests of another that he has a lawyer.
The Public Defence Service (Public Defenders) are being trialled and are likely to be coming into the system more as the Government attempts to keep costs down
Problems of Criminal Funding System
· Quality of Duty solicitor scheme at police stations is not the best quality
· Availability of Duty Solicitor scheme in Magistrates’ courts (apart from free advice) is limited to more serious cases (likely loss of liberty or job)
· Means test has low financial limits therefore many are forced to pay more than they can afford to defend themselves
· Difficulty in finding a contracted solicitor since the government are reducing payments to lawyers doing legal funding work (most don’t do it anymore) – advice deserts
· Variable application of the ‘interests of justice’ test from one area to another
· Lack of knowledge – many suspects don’t know their rights
· System is basically ‘demand led’ which has led t a large increase in cost of running the system leading to government seeking ways of reducing the costs leading to a possible reduction in the quality of the service
· [bookmark: _GoBack]The new Criminal Defence Service may not be experienced enough and independent enough
