To what extent can it be argued that the law can effectively achieve a balance between conflicting interests?

   In all areas of law, parties will have conflicting interests, or rights. Laws attempt to settle these conflicts in the fairest way for both parties, and the court system is in place to achieve this. The legislative process of making an Act of Parliament, using green and white papers, allows affected parties to consult on the law to ensure it balances everyone’s rights. Amendments can be made which incorporates all different views, such as the Human Rights Act 1998, which must balance the conflicting interests of people and the state. This act has influenced future law making, as these human rights must be taken into account also. 

   However, it is criticised that this balance is not fully achieved. While Parliament tries to advantage weaker parties, wealthy, powerful groups have influenced many laws. For example, while The Consumer Protection Act 1987 and Sale and Supply of Goods Act 1994, appear to protect the consumer and act on their behalf, for it to work, the consumer must enforce the law. Most consumers do not know their rights, and the companies do not express them. For instance if the product a consumer has bought is faulty, the company may say they are not entitled to a refund or compensation unless they go through a procedure that they know will be lengthy and most likely expensive. Therefore, in truth the powerful company are the ones who benefit.

   As the laws passed do not always balance competing interests, the problem is then transferred to the courts. Judges then must make decisions while being fair to both parties rights, for example in criminal cases, the victims and societies interests have to be balanced with the offenders rights such as having a fair trial. Usually in cases such as these, society or national interests usually prevail over an individual but this is not just in all cases. The legal system provides frameworks so citizens have their rights protected and are allowed to enjoy their lives without fear from others. The publics’ interests and concerns have led to aspects of the system being reformed, including the reduction of trial by jury leading to an increase in cases heard in Magistrates Court, and the disclosure of previous offences, brought about during the high profile case of Barry George and Jill Dando in 2001.The courts have employed alternative dispute resolutions to help deal with these conflicting interests, such as negotiation and mediation, which reduces the amount judges have to deal with. As they can spend more time in mediation, an unjust hasty judgement is less likely to be made and all parties are more likely to be satisfied. Another aspect of the legal system that has competing interests is precedent. There is a need for certainty before convicting people, but this needs to be balanced against the need for justice to be served to guilty parties. So the rule of stare decisis, to stand by what has been decided, is constantly conflicting with judge’s decision and their overruling of previous decisions.  

  Civil courts and tort law has been heavily criticised, particularly by the Woolf Commission, for favouring powerful organisation and ignoring the rights of individual claimants. In tort law, everyone must be accounted for, so someone must be held responsible for harming another due their carelessness, but this competes with the interests of the individual not being held liable for unforeseen consequences. As established in the leading case of Donoghue v Stevenson, a duty of care can only be imposed if it fair, just and reasonable to do so, therefore balancing both parties interests as well as those of society. When looking at a breach of duty, the benefit to society must be taken into account for example in Latimer v AEC Ltd. The right to the individual receiving compensation was judged against the benefit to the wider community and in the end, it was agreed enough precautions were put in place, so the benefit to society of keeping the factory open outweighed the interests of one individual. This was also seen in Watt v Hertfordshire CC, where the individuals right to compensation did not prevail over the fact the incident took place during a rescue operation which benefited society, as well as the compensation money being taken from public funding, so it was deemed unnecessary. 

Societies interests are taken seriously in criminal law, but are constantly conflicting with the right of the defendant to be treated with dignity and fairly during trial with the assumption of being innocent until proven guilty. This then has to further be balanced against the right of the victim to see a justice take place. The court therefore has to take into account, the protection of the public against dangerous criminals as well as the right of the defendant to be granted bail as a sign they are assumed innocent, so should the defendant be allowed bail in all cases, or continue as it currently stands with bail being allowed for everything but murder and rape? If bail was allowed for all crimes, irrespective of the severity, it could lead to more murderers such as Ian Brady and Myra Hindley, being inaugurated with society, potentially causing more victims, yet is it fair to imprison an innocent person? These are the questions judges have to consider when balancing both the defendant and the victim or claimants rights. Usually society’s interests of protection will win over the rights of the defendant.
   National security is another social interest that always appears to prevail over individual interests. This can be seen particularly in cases that are tried by a jury, as they are more invested in the rights of the nation, so will question further anything they feel could be a threat to national security, which could border on infringing the rights of the defendant, as well as contradicting a judges view. This was seen clearly in the case of Ponting.  He was charged with leaking information about the British Government portraying that they had been dishonest. While the judge refused to accept his argument, the jury acquitted him. This can show how subjective a balance of interests can be, and the differing views taken on this matter, which reduces the effectiveness as there is not set standard. 
   Trial by jury can be argued as subjective when it comes to balancing conflicting interests in criminal law cases, which again may explain the reduction in cases heard by a jury. Though, it can be said their decisions may be more accurately balanced as they argue it out before making a decision so are considering the defendants right to only be charged if there is no doubt to their guilt, but they also are immersed in the society they are trying to protect these criminals from. The public has a huge interest in criminal cases, as many people argue they affect society more and can cause much more serious harm if a wrong decision is made. This also includes defences that are used, for example insanity. While the individuals rights must be taken into account, when applying the law on defences the court must be strict enough to ensure they are still carrying out justice in accordance with public interest. In the case of Bratty, Lord Denning said that a disorder which led to reoccurring violence was something society should be protected from. He understood that the defendant was a risk to society, but took into account his needs and decided he should be retained in hospital. Therefore, the law of insanity was applied to put the defendant in the best place for them, while still keeping them away from society and therefore from causing any further harm. This was further supported by Lord Templeman in the case of Brown. The defendant’s behaviour was seen as deviant and it was held hat society had the right to protect itself from a ‘cult of violence’, and this outweighed the individual interests. Society interests are at the forefront of most decisions, but do not always prevail as seen by the case of Wilson. This case showed that there is not a bias in the decisions, and a balance of conflicting interests can successfully be achieved in a way that benefits both parties. 
   As bias is shown in some areas to the larger powerful groups, this can be observed with other groups, particularly with men. The former rules on provocation under the Homicide Act 1957, were argued as being in favour of men and severely disadvantaging women. This was highlighted in the cases of Thornton and Aluwhalia, who were both abused by the husbands for many years, and after a period of time, killed them. Due to the time delay, the women were charged and it was held that provocation could not occur as it had to be ‘sudden’, but many critics argued that women, especially those suffering from battered wives syndrome (BWS), were slow burners. It was like a light switch that suddenly it became too much and they finally took revenge though it may not be immediately. It was therefore argued the defence needed to be reformed to balance the interests of women who had BWS. This was finally achieved through Loss of Control under s56 Coroners and Justice Act 2009, which abolished sudden and temporary, viewing women equally and allowing them access to this special defence. Furthermore, the Thin Skull or Eggshell principle is a controversial law and it is suggested it favours the rights of the victim. This law states that the defendant must take their victim as they find them, so if, as in the case of Lipman, the victim has a condition that will increase the severity of the consequences, the defendant is still liable. While this may appear fair for cases like Lipman who had a precancerous condition that was triggered by a burn, it is contradictory over whether the law should still apply to those who refuse treatment which makes their condition worse. Blaue is a clear example, where the victim was stabbed and required a blood transfusion to survive, but refused this as she was a Jehovah’s Witness. As she died, the defendant was liable for her death, irrespective of the fact she would have survived, had she had a blood transfusion. The thin skull rule can, as a result, be seen as favouring the interests of the victim more than the rights of the defendant. 
  While there are still some laws, like the thin skull rule, and some cases such as Blaue, which suggest that the balance of conflicting interests favours one party over another, it will always be difficult to come to a decision on cases that benefit all parties equally. Reforms are continuous and have helped in producing laws that better balance these rights, and decisions are becoming more effective at achieving this balance.  But it seems highly unlikely; the law will ever be able to reach decisions that do not appear to be advantaging someone else in some way, even if it is small. While it can get better, there will probably never be a complete balance in all cases and some areas like private versus public interest will always be less successful, as the law is interpreted subjectively and judges continue to overturn decisions or previous rules, so achieving a perfect balance is not easy. 
