Duress Essay
“The defence of duress by threats is essential but, in its present form, unsatisfactory”
Critically evaluate the accuracy of the above statement.

Duress is an offence that applies when a person is threatened to commit crime otherwise they will be killed or seriously injured. It is governed by the common law showing that it can bring about inconsistent decisions that are unsatisfactory. The defendant must act in the same way as the reasonable man.
 For the defence of Duress by threats to succeed the D must satisfy a two part test: Firstly did D reasonably believe he would suffer death or serious injury? And would the sober man of reasonable firmness having D’s characteristics have acted in the same way. This test is perfect as it takes into account D’s perception but also has an objective gloss. In Graham D was a homosexual who lived with his wife and lover. His boyfriend threatened to leave him if he did not kill his wife, so he strangled her. It was held that the threats were insufficiently grave and that his resistance being lowered due to an intoxicant was irrelevant. Furthermore a general fear of violence is not enough to gain the defence which seems fair and it set the test for duress by threats. 
In Valderrama-Vega D imported cocaine from Columbia due to threats to kill him and his family, he was also under financial pressure and they threatened to reveal his homosexuality. The COA gave the defence as cumulative duress was permit able however psychological duress was not allowed. This seems a just decision however psychological duress is just as overwhelming on a person as being threatened physically therefore showing the law needs to be reviewed as it is unsatisfactory in its current state. The threat must be aimed at D or someone who is close to him. Ortiz smuggled cocaine otherwise his wife and child would disappear. It was held that they were sufficiently close to D. Furthermore in Wright D owed her dealer £3000 so she smuggled £500000 worth of cocaine. The threat was to her boyfriend. Initially the TJ held that he was not closely linked however the COA held that he was sufficiently close and duress succeeded. These are both fair decisions and it shows that the law on duress by threats is reasonable.
There has to be a specific link between the threat and crime. Therefore in Cole D owed loan shark money and he had already been attacked by a baseball bat. The threat was towards his girlfriend and baby, he committed two bank robberies. Duress failed due to there been no nexus, he had not been told to commit the crime. This shows that duress by threats is inadequate as D was basically told to commit crime, it was morally wrong to convict D. 
There have been many problems with the timing of the threat and until recently it was not defined by the courts which promoted inconsistency. In Gill D and his wife were threatened violently to steal a lorry however they did so weeks later. Duress failed as they had time to contact the police, it was not sufficiently immediate which seems just. Furthermore Hudson and Taylor witnessed a stabbing and lied in court because they were being threatened. The TJ held the girls were safe in court so refused duress however on appeal the COA held that the threat need not be immediate but in fact continuing therefore allowing the defence. Likewise in Abdul-Hussain D’s travelled to Africa and hijacked a plane which they flew into the UK. They feared execution in Iraq. The defence was allowed as long as the threat was imminent; this is too generous on D. These three different tests and the inconsistent decisions that they have brought shows the law on duress by threats is unsatisfactory and needs to be reformed. 
Where the D has allowed himself to become involved in a violent gang or organisation they will be refused the defence. This seems fair as D is at fault. In Fitzpatrick D had joined the IRA but wanted to leave, he had been threatened with violence. SI duress is no defence if you associate yourself with a violent group. An objective test was set. Should D foresee threats or violence? This is unfair as D’s foresight needs to be looked upon showing that the current law is unsatisfactory. Furthermore in Sharp D joined a gang of armed robbers and when he attempted to withdraw they threatened him. Duress failed as he joined a gang who were likely to be violent; a good decision. Sharp set a subjective test; D needed to satisfy all parts. Did D have knowledge of nature? Knew he may be placed under pressure? And was he an active and voluntary member? Additionally in Shepherd D joined an organised gang of non-violent shoplifters who threatened him when he attempted to withdraw. Duress succeeded which was fair as he did not foresee threats or violence. Ali, Flatt and Heath were all D’s who were in debt to their dealer and committed crime raising duress. The defence failed for all three as they put them self at risk of violence therefore extending the rule making it unsatisfactory as not all users will foresee that they have to commit crime. Hasan was associated with a violent drug dealer and pimp. He told the dealer where there was a house with a safe full of money however he forced D to commit the burglary. The COA allowed the defence following J C Smith but on appeal the HOL convicted D and said that if D foresaw violent threats then he will be guilty setting an objective test. The fact that the COA allowed the defnce but the HOL didn’t is inconsistent and bad JR hence showing that the common law is inadequate. 
The D must honestly believe that he had good cause to fear death or serious injury. The second part of the test remains objective and is confirmed in Hasan. Martin was a schizophrenic who believed two men threatened him to commit two robberies. COA held that duress could succeed if he reasonably feared for his life imposing a subjective test. This was reviewed and said to be wrong. It was honest to D and reasonable to the jury. D must have acted as the sober man of reasonable firmness having some of D’s characteristics. Bowen obtained goods from over 40 electrical stores and sold them. He claimed duress due to threats of petrol bombs against his family. He had a low IQ which made him more vulnerable to threats. However the COA held that a low IQ was not a mental impairment so guilty. This is unfair as he was more susceptible to been threatened. But the COA took following characteristics into account: Age, sex, pregnancy, physical and mental disability making it a very fair objective test which is reasonable.
Duress is a general defence excluding the offence of murder. In Howe, D’s were threatened into murder & secondary participation in murder by a man called Murray. HoL reviewed the defence and held that duress was no defence for either offence suggesting that the RM would be a reasonable hero and would sacrifice his own life rather than take that of an innocent! This was adopted in Gotts, where a young boy was threatened with being shot by his dad unless he killed his mum (who survived)!  HoL held that duress was also no defence to attempted murder. This was an unsatisfactory 3:2 split decision.


One of the main advantages of duress by threats, is that it provides a complete acquittal which is essential for D’s who are forced into committing a crime and are therefore not deemed culpable, as in Hudson & Taylor. Furthermore, if duress did not exist, it would be left for the CPS to use its discretion not to prosecute or for the courts to mitigate the sentence. This could lead to inconsistent decision making and would be unfair.
There are many advantages of the limitations of duress, such as it is essential that 
the threat must be serious in order to justify an acquittal. A threat against reputation or property will not be sufficient.
The nexus ruling in Cole is generally fair that the threat must be specific in order avoid abuse. However, this conflicts with duress by circumstance where nexus doesn’t apply meaning inconsistency.

Regarding timing, the law has been inconsistent & unsatisfactory with the continuing test proving fair in Hudson & Taylor as D’s weren’t culpable, whereas unfair in terms of imminence , Abdul Hussain who were dangerous. However, Lord Bingham disapproved of both decisions and imposed the very harsh test of immediacy which makes the law now unsatisfactory.

Duress is too narrow. The House of Lords in Hasan were concerned with the wide availability and abuse of the defence by those involved in criminal activities. Some would argue that the defence is now too harsh and the law unsatisfactory.

Also, some argue that wrong doing should never be excused but only taken into account on sentence i.e. abolish duress! In murder cases, the defence is unfair; kill or die. The House of Lords are asking the defendant to act as a reasonable hero, which is unrealistic. Furthermore, mitigation cannot be made on sentence being mandatory life! With necessity, it would seem that the defence may available in appropriate cases such as Re A, which is inconsistent! Additionally, the defence is available for S.18 GBH but not murder. This is inconsistent and unfair as the mens for the two offences can be the same!

[bookmark: _GoBack]In conclusion, in theory, duress by threats is hugely advantageous & essential for those innocent people forced into committing crime. However, in practice the defence is a discredit to the English Legal System as the law is so uncertain since the landmark judgement of Hasan. The position of murder and duress needs to be revisited.




