PAPER TWO JUDICIARIES JUNE 2009
ESSAY
How effectively can the judiciary control executive and legislative power in the UK?
The main examples of effective controls are:
the practice of judicial review to examine government decisions and actions
other than with Westminster parliamentary legislation, judges can set aside actions by public bodies which contravene the European Convention on Human Rights or which contravene EU law
opinions expressed about legislation which may be considered to be in
contradiction of rights and freedoms under common law or the Human Rights Act
ultra vires cases prevent ministers and public bodies exceeding their legitimate powers
the judiciary upholds the principles of the rule of law
today, more than ever, senior judges have become involved in debates on law and order/justice policy both in and out of Parliament. Limitations on such control include:
the fact that judges cannot overturn UK parliamentary legislation as Parliament retains sovereignty
where decisions by ministers and public bodies are set aside by the courts, government may pass primary legislation which allows such policies and decisions, eg the Belmarsh case or the Davis case ruling, allowing anonymous witness testimony
judges cannot be pro-active – they must wait for appeals to be brought before them.
Despite recent examples of judges becoming involved in public debate, they are expected to maintain a low public profile and maintain political neutrality.
JUDICIARIES JANUARY 2010
a) With reference to the source, describe the measures that exist to maintain the independence and neutrality of the judiciary.
The following measures can be identified :
The salaries are fixed and cannot be reduced by government or parliament.
This means that finance cannot be used to place pressure on the judiciary.
Parliament does not allow itself to comment on sub judice cases.
Similarly ministers and civil servants cannot interfere with cases in progress.
Neutrality is safeguarded by the bar on political activity by judges.
b) With reference to the source, and your own knowledge, explain how the judiciary has been reformed since 2005.
Two reforms are referred to in the source. One is the changed position of the Lord Chancellor, removing him from his position as head of the judiciary. The other is the creation of an independent Supreme Court.
The other main reform is the establishment of the independent judicial appointments commission which vets proposals for appointments to senior judicial posts and ensures the political independence of nominees.
The removal of the Lord Chancellor from the House of Lords speakership and from the leadership of the judiciary takes away this historical erosion from the separation of powers. It goes some way to ensuring more independent appointments.
The establishment of a separate Supreme Court is designed to separate the court from the legislature and so create more independence. The Appointments Commission removes much of the political influence of the Prime Minister and Lord Chancellor who have had the final say over senior appointments. The reforms became more necessary after the passage of the Human Rights Act and the extension of judicial review which has followed.
c) To what extent are UK judges both independent and neutral?
Judges are independent and arguably becoming more independent and neutral in a number of ways :
They are now appointed by an Appointments Commission who seek to ensure both independence and neutrality. This is reducing political patronage.
The new Supreme Court underpins a new separation of powers, removing judges from the legislature.
Judges still cannot be dismissed except for misconduct.
Their salaries are guaranteed and cannot be reduced to put pressure on them.
Parliament and ministers are, by convention, forbidden from commenting on cases before the courts.
Judges are forbidden from engaging in active politics or from making political comments in public, which tends to create neutrality.
Attempts are now being made to recruit and promote more women and ethnic minorities to prevent any cultural bias.
Judges are all experienced courtroom lawyers who are used to serving the law and the rule of law in a neutral fashion, rather than in an arbitrary way.
This underpins both independence and neutrality.
Judges have developed a greater freedom in making political comments, notably on sentencing issues and rights, demonstrating that they seem to be more independent of the state than in the past.
On the other hand there are still barriers to full independence and neutrality.
There are still very few women or members of ethnic minorities in the senior judiciary.
There is still a bias towards those educated privately and at Oxbridge, suggesting a more ‘establishment’ approach.
It is argued that the Supreme Court is only a ‘cosmetic’ exercise.
JUDICIARIES JUNE 2010
ESSAY
How effectively can the judiciary protect civil liberties in Britain ?
Ways in which the judiciary can protect civil liberties are as follows :
By enforcing the rule of law, ensuring all are treated equally.
By hearing cases of discrimination which might adversely affect the rights of women or minorities.
By upholding the European Convention of Human Rights or common law rights or statutory rights through the process of judicial review.
Cases may also ultimately be taken to the ECHR.
By other judicial review cases dealing with the ways in which government has acted and reached decisions, ensuring that government does not abuse its powers at the expense of civil liberties.
Judges can, by acting in the legislature or other media, express views on civil liberties that might influence government and parliament.
Generally, by preserving their independence, judges can maintain their ability to protect liberties.
Limitations on these powers include :
The Human Rights Act is not binding on parliament, so Parliament remains
sovereign.
Judges cannot be proactive and must wait until appeals are lodged.
The lack of an entrenched constitution makes the understanding of rights civil liberties difficult and open to interpretation.
Government still has some influence over the appointment of judges. Evidence on either side can be deployed :
Cases such as Belmarsh and the Afghan hijack case demonstrated the power of the judiciary.
On the other hand there have been, arguably, erosions of civil liberties – DNA database, ID cards (potentially), changes in mode of trial. Many arguments that governments have become less mindful of civil liberties.
Judiciaries January 2011
ESSAY
Is the judiciary too powerful, or is it not powerful enough?
Knowledge and understanding of the powers and role of the judiciary may include the following :
The Human Rights Act has bestowed great powers on the judiciary.
The use and effectiveness of judicial review has grown.
There have been a growing number of examples of the judiciary thwarting government, for example, Belmarsh, cases on asylum seekers, issues of sentencing etc.
The growing independence of the judiciary has been significant.
Knowledge and understanding of the limits to judicial power can include the following:
Parliamentary sovereignty means the government can overrule the judiciary.
The judiciary cannot make judgments beyond the jurisdiction of the law even in the interests of natural justice.
The judiciary has no power to review legislation critically unless a judicial review is claimed
JUNE 2011 Judiciaries
a) ￼With reference to the source, why was the government criticised over the decision to freeze the assets of the suspected terrorists?
The criticisms were :
The executive orders which were used had not been voted on in Parliament.
The Treasury has exceeded its powers.
Labour was behaving as if it were a police state by arbitrarily confiscating people’s property without due process.
The Government was desperate to avoid consulting parliament etc.
b) With reference to the source and your own knowledge, explain judicial review and its importance.
This is a case of judicial review. The court examined whether the action concerned was lawful, whether it had the sanction of parliament. This is an example of ultra vires. Judicial review examines whether a public body has operated beyond its powers. Judicial review of this kind prevents the government operating in an arbitrary way. It can also protect the rule of law which demands that government must operate within the laws. Judicial reviews can also be held in relation to the Human Rights Act (ECHR), to decide whether that has been offended. Judicial reviews can also be the result of alleged unequal treatment, unfair treatment, or where the legal procedures have not bee followed. They may occur where natural justice has not been followed. All public bodies or organisations involved in public business may be the subject of judicial review.
c) To what extent is there conflict between the judiciary and the executive in the UK?
The kinds of conflict which have arisen are : Disputes over who should control sentencing, possibly noting the work of the new Sentencing Council. Disputes relating to the Human Rights Act, with government sometimes pushing the boundaries and judges seeking to safeguard rights. Particular problems relating to the government’s anti terrorism policies and their impact on human rights. Similarly the threat to rights posed by law and order policies in general, such as ASBOs, surveillance, DNA records etc. This should be balanced against the reality that the judiciary cannot challenge actions which have been sanctioned by parliament. The fact that judges are unelected and unaccountable places them in an inferior position to parliament, and therefore government when it acts within the law. That said, though the ECHR is theoretically subordinate to parliamentary sovereignty, in practice when the courts assert the ECHR, it tends to force government to change policy or pass new laws. Signs that the new Supreme Court is becoming more assertive but ministers continue to resist the influence of judges.
JANUARY 2012 JUDICIARIESa) With reference to the source, what is the rule of law ?All behaviour in society should conform to law. This also therefore applies to government.Everybody should be treated equally under the law.
Punishment must be reserved for those who have been convicted of crimes. In other words there must be no arbitrary punishments.
b) With reference to the source and your own knowledge, explain how the independence of the judiciary is guaranteed.
The nature of judicial independence should be explained, either explicitly or implicitly. This will refer to independence from influence from government, parliament, political associations, media etc.
The aspects of independence from the source are :
The independent role of the Lord Chancellor is now guaranteed.
The improved separation of powers with the establishment of the Supreme Court.
The judicial appointments system is now virtually independent of political interference.
The guarantees of judicial independence, not in the source, include:
the barring of judges from overt political activity
the security of tenure of judges
the guarantees of their future income
the rules of contempt which prevent parliament or ministers from influencing cases in progress.
c) To what extent can judges check the power of the executive and the legislature ?
The ways in which judges can check the power of the executive and the legislature include :
The courts are guardians of the rule of law.
Judicial review can prevent the exercise of arbitrary power, ultra vires issues and the unequal or unfair treatment of citizens.
The Human Rights Act enables the judiciary to strike down executive acts which offend human rights.
Though the courts cannot strike down primary parliamentary legislation, they can declare incompatibility of some legislation with
the ECHR and so weaken the authority of parliament.
The limits of judicial power include :
The judiciary cannot set aside primary legislation passed by Westminster so ministers can circumvent the ECHR.
The judiciary cannot be proactive but must wait until cases are brought before it. They also have no pre-legislative function.
Judges may strike down executive action, but cannot prevent government from asking parliament to legislate to overcome judicial objections.
June 2012 JudiciariesESSAY a) To what extent do judges protect individual rights and freedoms in the UK?The main ways in which the judiciary can protect rights and freedoms, together with their limitations, are :
By guaranteeing the rule of law, i.e. ensuring equal treatment under the law, ensuring fair trials and enforcing law against government itself. However, this is vulnerable to parliamentary erosion (e.g reduction of jury trials, double jeopardy etc.).
By declaring and enforcing common law rights and freedoms. However common law can be set aside by new statute law.
By enforcing the European Convention on Human rights. The limitation is that it cannot be enforced against primary Westminster legislation.
By enforcing European legislation on economic and social rights. This is largely unlimited, though it may be noted that UK courts must abide by precedents from the European Court of Justice.
By conducting judicial reviews where citizens or groups may feel they have been the victims of arbitrary power, unequal treatment, injustice etc. This is increasingly effective, though government may grant itself powers with the sanction of parliament.
Some judges have adopted a high profile role in ‘championing’ rights and freedoms in public forums (e.g. Lords Woolf, Bingham and similar). Such judges have authority and influence. However, their political role remains legally circumscribed.
Arguably the judiciary has become more independent since 2005 so judges may feel freer to challenge executive power. Candidates should, where possible, use examples and illustrations to support arguments, analysis and evaluation.
JANUARY 2013 – JudiciariesIn what ways, and to what extent, is the Human Rights Act controversial?Knowledge and understanding of the controversies surrounding the HRA. These might include :The fact that it is enforced by an external court – the ECHR.
The conflict between the need for security of the state and individual liberty.
The conflict between privacy and freedom of the press.
Issues concerning immigration and asylum.
Votes for prisoners.
The idea that judges are effectively ‘making law’ despite being unelected and unaccountable.
Controversy between and within the political parties.
Knowledge and understanding of senses in which it is not controversial, possibly including:
That there is a strong rights culture and many in the centre-left-liberal spectrum of politics support the operation of the Act.
Many see it is a vital counterbalance to the power of the state.
Most rights in the ECHR are already part of UK statute or common law. Examples and illustrations, probably about real cases of significance are desirable.
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