Actus Reus

· Actus reus is the package of behavior that forms the substance of a crime. 
· Often referred to as the ‘external element’ or ‘guilty act’.

· Actus Reus can consist of:

· Conduct 
· A wrongful act 
· Act = ‘bodily movement’ (American model penal code) that is done voluntary.
· Bratty v A-G for Northern Ireland – Lord Denning- No act is punishable if it is done involuntarily. Involuntarily is an act which is done by the muscles without any control by the mind, such as a spasm or a fit, or an act done by a person who is not conscious such as a sleepwalker. 
· Hill v Baxter – example of bees
· R v Larsoneur – deported back to UK against her will, illegal alien
· Perjury, Theft, Rape
· Result
· The conduct itself may not be criminal, such as throwing a rock, but if the rock hits someone or smashes a window it could amount to a crime.
· Assault, Battery, Homicide, Criminal damage.
· A state of affairs (Possession and Situational Liability)
· Actus reus is established by ‘being’ rather than doing, sometimes referred to as crimes of possession or situational liability, such as being drunk in a public place, or being in possession of a controlled substance.
· An omission
· Omission does not amount to criminal liability unless there is a duty to act. Ie. Child drowning, contrast foot on child’s head.
· Statutory duty, Such as to provide details of insurance after a traffic accident.
· Contractual duty, duty imposed by a contract. R v Pittwood – left rail crossing barrier open.
· Continuing act – Fagan v MPC
· Duty imposed by law
· Creating a dangerous situation – R v Miller  - Homeless, cigarette fire
· Assumption of responsibility/ duty of care – R v Stone & Dobinson – Assumed a duty of care for the sister by letting her stay with them.
· Misconduct in a public office – R v Dytham – Police officer stood by and watched.




Causation 

· Causation is the inquiry into whether the D’s conduct or omission brought about the consequence (harm or damage) for the offence.
· Causation is divided into 2 parts, Factual causation and Legal causation.

Factual Causation 

· This is proved by applying the ‘but for’ test established in R v White.
· The test asks ‘ but for the actions of the defendant, would the result have occurred’ 
· If the answer is yes, then D must be acquitted, if no, then legal causation must be proved.
· R v White – Poisened drink, died of a heart attack before the poisin took effect. Heart attack was not induced by poisen.
· R v Pagett – Used girlfriend as a human shield, girlfriend was shot because of his actions.

Legal Causation 

· Legal causation ensures that there is little chance of convicting an innocent person.
· It ensure that there is a causal link between D’s conduct or omission and the end consequence, and that this link remains unbroken.
· Legal causation can be established by D’s conduct or omission being the ‘operative and substantial cause’ as demonstrated in R v Smith.

· Novus actus interveniens is a break in the chain of causation

· D’s conduct or omission is not the operating and substantial cause if there is an intervening act that breaks the chain of causation.

· There may be more than 1 cause, R v Benge,  R v Cheshire established that as long as there is a significant contribution to the consequence and unless the intervening act was so independent of D’s act and so potent in causing the result that D’s act seems insignificant, then causation can still be established.

· Where the act is of the victim, causation will not be broken unless V’s actions are not reasonabley foreseeable and disproportionate.

· R v Roberts – It was reasonable to jump out of  car to escape sexual assault.
· R v Williams – V did something ‘so daft’ so that no reasonable person could foresee it. Ie. Jumping out of a vehicle driving at high speed.

· Medical intervention – does not usually break the chain of causation, as it is a given that doctors and nurses are acting in good faith. In some circumstances, medical treatment can break the causal chain. The courts have been inconsistent in their approach however:
· R v Jordan – Treatment was ‘palpably wrong’, V had started to recover.
· R v Smith – despite being dropped twice, the stab wound was still operative.
· R v Cheshire – Medical treatment must be so independent of D’s act and so potent in causing the results that it makes D’s act seem insignificant.

· Take your victim as you find them, otherwise known as ‘thin skull’ rule is the rule that D takes V as he finds him, including any existing medical condition, likelihood to frighten easily and even V’s right to refuse medical treatment as in R v Blaue and R v Holland.
· D will still be liable if V has a heart attack because he has a weak heart when D is robbing him.


Mens Rea

· Mens rea or ‘external element’ is the corresponding part to the Actus reus which is required to establish criminal liability.
· It is the state of mind required by the defence, for example murder requires an intention to kill or cause GBH.
· There are 3 levels of mens rea intention, recklessness and negligence.

· Intention

· Differs from motive, for example, a person killing a termanilly ill family member may be acting out of good motives, but nonetheless intends to kill, see R v Inglis.
· Intention is divided into direct and oblique (indirect) intent.
· Direct intent is where D embarks on a course of conduct to bring about a result. Ie. D loads a gun and shoots V intending to kill her.
· Direct intent can be said to be D’s aim, purpose or desire.
· R v Mohan – defined intention as this (regardless of whether it actually brings about said result)
· Oblique intent is indirect intent. Where D embarks on a course of action to bring about a desired result, knowing that his actions will also bring about another result. For example, D blows up a plane in order to kill someone, knowing full well it will kill everyone else on the plane, but continues on regardless.

· Where direct intent is not existent and indirect intent must be proved, the judge must direct the jury.
· There was much inconsistency as to whether the test should be subjective or objective, however the current precedent is that of R v Wooling.
· The Woolin direction is that , the consequence was a virtually certain result of D’s actions, and D appreciated such was the case.
· D seeing the consequence as a virtual certainty allows the Jury to infer intent. – Matthews and Alleyne.
· Recklessness

· In general terms, reckless refers to taking an unjustified risk.
· The leading case is R v Cunningham (ripped gas meter from wall, administrating a noxious substance to next door)  which led to ‘cunningham recklessness’, this was a subjective test.
· Asks – Did D foresee the harm that in fact occurred, might occur from his actions, but nevertheless continued regardless of the risk.
· For a  2 of time, Caldwell recklessness existed, however this was overruled in R v G&R 2003, returning back to a subjective test for all offences.
· Transferred Malice

· Where the mens rea of one offence can be transferred to another.
· Example, A shoots B , but accidently misses and shoots C. The mens rea can be transferred. – R v Saunders
· R v Mitchell – D pushed a guy who fell into an elderly woman who later died, mens rea transferred to elderly woman.
Coincidence of Actus Reus and Mens Rea

· Principle of English law that the actus reus and mens rea must coincide.
· Stops people being convicted of crimes they didn’t commit, for example A goes out to kill B on Friday but doesn’t, and then runs him over accidently on Saturday without realizing it was him.
· The courts have often applied a flexible approach to this, in holding that the actus reus can be a continuing act.
· Fagan v MPC driving onto the policemans foot accidently was AR, MR was found when he then refused to remove the car. Driving onto the foot was a continuing act.
· Thabo meli v R – Hit v over the headand the believing v to be dead, dumped him over a cliff where he then later died, mens rea from the initial hit was continuing throughout the series of event.
· A continuing act may be a series of continuing acts as in thabo meli v R.

Strict Liability

· Strict liability crimes are crimes that require no mens rea.

· Strict liability offences are mainly regulatory offences aimed at business’ and also driving offences such as speeding, and driving without a seatbelt.

· As strict liability has the potential to create injustice, there is a general presumption that mens rea is required.

· Following the decision in Gammon (Hong Kong Ltd) v AG for Hong Kong this presumption may be rebutted if:

· The crime is regulatory as oppose a true crime. Sweet v Parsley – Teacher rented out house, wasn’t aware students were smoking pot in house,  this crime was a true crime and as such required mens rea.
· The crime is one of social concern. – R v Williams 2011 – driver without a license killed someone who stepped out into the road, he wasn’t speeding or driving recklessly, but was convicted of death by driving without a license. Drivers driving without licenses is a crime of social concern, no mens rea was required.
· The wording of the act suggests strict liability- no mens rea required if the statute expressly states strict liability. Where an act is silent to mens rea, it is up to the courts to interpret.
· The offence carries a small penalty and would promote the objects of the statute. R v Williams 2011 – Death by driving without a license only carries 2 years, compared to death by dangerous driving with a max penalty of 14. It was important to promote the crime as being punished, and to stop the mischief behind the act.

Advantages	                                  Disadvantages
	[bookmark: _GoBack]Protection to the public – Callow v Tilstone unfit meat – driving offences
	Injustice – Callow v Tilstone butcher still liable for bad meat despite doing everything to pre-check meat.

	Promotes enforcement of the law, easier to establish convictions.
	In order to act as a deterrent, D must be aware that what he is doing is wrong.

	Acts as a deterrent, people think before they act… raises standards.
	Stigma, criminal conviction can ruin someones life, immense damage to reputation, jobs etc.

	Easier and cheaper to administer, usually does not require a court hearing.
	Aplhacell v Woodward despite doing everything possible to stop equipment becoming blocked, it became blocked and polluted a river, fined £20. Hidden costs of lawyers, non-productive time investigating etc. bad publicity.

	
	



Non fatal offences against the person

Common Assault (Technical Assault)

· This is a common law offence.

Actus Reus-  D causes V to apprehend immediate physical violence. (fear must be there and then R v Lamb (V did not apprehend as he did not believe the gun could go off) R v Fagan 

· Events are viewed from V’s prospective, not the reasonable person’s. Smith v Chief supt woking police (1983) (v was scared of D even though he was outside the property and couldn’t get in .. peeping through the window)
· Assault may be committed by words alone. R v Burstow, R v Ireland. (silent telephone calls, immediacy from phone call)
· Words can also negate assault Tuberville v Savage  if it wasn’t blah blah time, I would draw my sword.

Mens Rea- Intention to cause V to apprehend immediate harm or recklessness as to whether V may apprehend immediate harm. R v Savage , R v Paramenter. (D was not aware of the risk of that level of harm, but alsong as there is an appreciation of some risk/harm)

· D must atleast be aware of the risk that V may fear immediate violence.

Charged as – Offence contrary to s.39 Criminal Justice Act 1988. - DPP V Little.


Battery (Physical Assault)

Actus Reus – D applies unlawful force to V.

· Force can be indirect. Haystead v Chief Constable of Derbyshire

· Any unlawful touching may be a battery. Cole v Turner


Mens Rea – D must intend to apply unlawful force, or be reckless as to that fact.


s.47 Offences against the Person Act 1861

· If assault causes harm….  Ie. Assault + Harm = S.47 
· No additional mens rea required for the harm. It is not necessary for D to foresee the risk of ABH aslong as mens rea for the technical assault is present. R v Savage.

· Where psychological harm is suffered the disturbance may amount to ABH or GBH provided medical evidence supports this. Being upset will not suffice. R v Burstow / R v Ireland.

· ABH= any hurt or injury to interfere with the health and comfort. R v Miller

· Charged as – An offence contrary to s.47 OAPA 1861 . (ie. Assault occasioning actual bodily harm)



S.18 Offences against the Person Act 1861

Actus Reus- D wounds or causes GBH to V.

· ABH can become GBH if harm is ‘serious harm’. Ie. Deep lacerations. – R v Saunders

Mens Rea – D must intend to cause GBH. 
Or
· D foresees such harm as a virtual certainty – allowing the jury to infer intent. – R v Woolin.

Or
· D foresaw such harm and intends to resist arrest.
Charged as – Offence contrary to s.18 OAPA 1861
     


s.20 Offences against the Person Act 1861

· Lesser offence than s.18

Actus Reus – D unlawfully wounds or inflicts GBH. 

· Wound = Break both layers of skin (epidermis and dermis) – JJC V Eisenhower.

Mens Rea – D must act maliciously (ie. With intention or recklessly).

· D must foresee that some physical harm may occur to some person as a result of D’s actions. – R v Mowatt (Mowatt test). Confirmed in R v Savage.


· ABH may become GBH where V is young or vulnerable – Bolam 2004.


Additional 

· D takes V as he finds him. “Think Skull Rule” – R v Blaue


Consent

· V cannot consent to physical violence unless it is in public interest. R v Donovan / R v Brown

· Where D oversteps the consent, ie. In sport, The jury must look at the type of sport, level it is being played at, nature of act and degree of force.

· Consent lies on V’s knowledge and understanding of the nature and quality of the act. R v Rabassum/ R v Dica

· Brown 1994 – Does the criminal law have a place in the private sexual acts of consenting adults?

Horseplay

· Horseplay is something left to the jury’s consideration based on V’s knowledge.

· If D honestly believes V is consenting – the defence should be allowed – R v Jones 1987 / Aitken 1992.


Intoxication

· S.18 is specific intent because mens rea goes beyond the actus reus. – As such, intoxication is a partial defence- reducing down to s.20. R v Majewski.

· Self induced intoxication is no defence to s.20 or s.47. These are crimes of basic intent. 

· Self induced intoxication was reckless. R v Hardie (Recklessness is enough for mens rea)

Intoxication denies the ability to form mens rea. – R v Cole.




